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Mc GRE GOR, Vice Chief Justice

11 We granted reviewto determ ne whether the City of Tenpe
(“the Gity”) violated Arizona el ection statutes by failing to mail
publicity panphlets ten days before the start of early voting for
its May 16, 2000 general election and, if so, whether the Cty’'s
charter amendnent, formerly Proposition 100, nust be invalidated.
W al so consi der whet her the charter amendnent viol ates the Arizona
Constitution’ s prohibition against special |aws. W concl ude that
the City did not violate the el ection statutes and that the charter

anendnent is not an unconstitutional special |aw



12 The City’'s My 16, 2000 general election included
Proposi tion 100, a proposed charter amendnent that woul d change t he
Cty' s myoral termfromtwo years to four years begi nning wth any
term comrencing on or after July 1, 2000. On April 13, 2000,
Mari copa County, acting pursuant to an intergovernnmental agreenent
with the Cty, nmailed approximately 15,000 early ballots for the
City's general election. On April 17, 2000, the City opened a
polling place for early voting. By the close of business on Apri
27, 2000, nearly 7,000 voters had cast early ballots either by nuail
or in person. On April 28, 2000, Gty officials mailed voters the
panphl ets for the general election. The panphlets included the
text of and analysis for Proposition 100. In May, the voters
adopted Proposition 100, the official tally show ng 9, 155 votes for
and 5, 650 votes against.

13 In the Cty's primary election on Mrch 14, 2000,
i ncunbent Mayor Neil Guliano had received a magjority of the votes
cast. Because Guliano won the primary election by a mgjority, the
general election ballot included no listing for the office of
mayor. Guliano’ s election becane effective on May 16, 2000, and
his term of office began on July 1, 2000. The adoption of
Proposition 100 resulted in Guliano' s term being | engthened from
two years to four years.

14 After the general election, Respondents, a group of City

voters, contested the election results by filing a special action



conpl ai nt and statenent of el ection contest in superior court under
Arizona Revised Statutes (AR S.) sections 16-672 through 16-674.
The conplaint alleged that Proposition 100 was invalid because it
was an unconstitutional special |aw and because the publicity
panphl ets were not tinmely mailed pursuant to section 19-123.

15 The City and Mayor Guliano noved to dismss the
conplaint, arguing that the publicity panphl et requirenent did not
apply, or that if it did apply, the Cty had tinely mailed the
panphl ets. The trial court, treating the City's notion as a notion
for summary judgnent, held that Title 19's publicity panphlet
requi renent governed Proposition 100, that the Gty had tinely
provi ded panphlets, and that Proposition 100 was not an
unconstitutional special |aw. Respondents appeal ed.

16 The court of appeals invalidated the el ection, holding
that Proposition 100 was subject to the publicity panphlet
requi renent of Title 19 because “the statutes in Title 19, read
together and in harnony, advance the legislature’s intent to
require publicity panphlets to be distributed to voters in
connection with proposed charter anendnents.” Sherman v. City of
Tenmpe, 200 Ariz. 190, 195 § 22, 24 P.3d 1285, 1290 Y 22 (App
2001) . Next, the court held that the Cty did not tinmely
distribute publicity panphlets. 1d. at 195 § 27, 24 P.3d at 1290
1 27. Specifically, the court construed section 19-141.A s

requi renent that panphlets be distributed “not |ess than ten days



before the election at which neasures are to be voted upon,” as
requiring panphlet distribution ten days before any voting can
occur, not just ten days before the day of the election. A R S. 8§
19-141. A (Supp. 2000); Sherman, 200 Ariz. at 196 § 28, 24 P.3d at
1291 1 28.

M7 W granted review to determ ne whether “election,” as
used in section 19-141, refers to election day or to the date early
ballots are distributed and to consider whether the anmendnent
constitutes a special law under Arizona’ s Constitution. After
hearing oral argunment, we entered our order uphol ding Proposition
100 and stating that this opinion would follow. W exercise
jurisdiction pursuant to Article VI, Section 5.3 of the Arizona
Constitution and Rule 23 of the Arizona Rules of Civil Appellate
Procedure.

(I

18 Arizona's election statutes do not require publicity
panphl ets for all elections. Rather, the secretary of state nust
prepare and distribute publicity panphlets when “ordered by the
| egi slature, or by petition under the initiative and referendum
provi sions of the constitution, to submt to the people a neasure
or proposed anendnent to the constitution.” ARS § 19-123. A
(Supp. 2000). By virtue of AR S. section 19-141. A section 19-123
applies to “the legislation of cities, towns and counties” and,

therefore, requires cities to prepare and distribute publicity



panphl et s when neasures cone before voters by way of initiative and
ref erendum A.R.S. § 19-141.A (Supp. 2000). W have never
determ ned whether a city charter anmendnent falls wthin the
| anguage of sections 19-123 and 19-141. Because the parties have
not raised this issue here, however, we assune for purposes of this
opinion that Title 19 governs Proposition 100.
[l

19 Chal | enges concerning all eged procedural violations of
the el ection process nust be brought prior to the actual election.
Tilson v. Mfford, 153 Ariz. 468, 470, 737 P.2d 1367, 1369 (1987)
(holding that “[p]rocedures leading up to an election cannot be
guestioned after the people have voted, but . . . nust be
chal | enged before the election is held”)(citing Kerby v. Giffin,
48 Ariz. 434, 444-46, 62 P.2d 1131, 1135-36 (1936)).! Thus, before
considering the validity of Proposition 100, we first consider
whet her Respondents’ claim alleges a violation of the election
process.

110 El ection procedures generally involve “the manner in

which an election is held.” Tilson, 153 Ariz. at 470, 737 P.2d at

! The Court may, however, conduct post-election reviews
pertaining to matters other than the election process. See
generally Jennings v. Wods, 194 Ariz. 314, 982 P.2d 274 (1999)
(hol ding that because Tony West did not satisfy the requisite
statutory criteria, he was ineligible to be elected to the office
of Conm ssioner of the Arizona Corporation Conm ssion).



1369. For exanple, the election procedures at issue in Tilson
related to the manner in which ballot initiatives nust be witten
and described in publicity panmphlets. I1d. at 471-72, 737 P.2d at
1370-71. Simlarly, the conplaint in Kerby concerned the procedure
for printing and circulating publicity panphlets prior to an
el ection. Kerby, 48 Ariz. at 449, 62 P.2d at 1137. This action,
whi ch involves the timng of publicity panphlet distribution, also
concerns proper election procedure.

111 By filing their conplaint after the conpl eted el ection,
Respondents essentially ask us to overturn the will of the people,
as expressed in the election. |In addition, Respondents ask us to
overl ook our own nmandate that courts should review alleged
viol ations of el ection procedure prior to the actual election. See
Tilson, 153 Ariz. at 470, 737 P.2d at 1369. Odinarily, we would
find Respondents’ claim precluded because they did not challenge
the timng of the City s distribution of publicity panphlets before
the el ection. Because neither party raised this i ssue, however, we
i ndul ge the further assunption that Respondents brought the action
ina tinely manner.

I V.

112 Even if Respondents had tinmely challenged the City's
procedure, we would not overturn the May 16, 2000 el ecti on because
the City conplied with the procedural requirenents of Title 19.

Respondents allege that the Gty violated those portions of Title



19 which, at the tine of the My 16, 2000 general election,?
directed cities to mail publicity panphlets containing the title,
text and description of initiatives and referenda not “less than
ten days before the election at which the measures are to be voted
upon.” A R S. 88 19-123. A 1-2, 19-141. A (Supp. 2000).
Specifically, Respondents argue that the term “election” in the
pre-amendnent version of section 19-141. A refers to the date in
April that early voting started, rather than to the actual day of
the election. Therefore, Respondents assert, the statute required
that the City mail publicity panphlets ten days before the start of
early voting, not nerely ten days before el ection day.

113 We disagree. The legislative history behind Arizona’s
el ection statutes, the legislature’ s recent changes to section 19-
141, other Arizona statutes that enploy the word “el ection,” and
the language of the statute itself, all denonstrate that section
19-141. Arefers to election day, not to the start of early voting.

A.
114 The legislature first enacted section 19-141 in 1912.
See 1912 Ariz. Sess. Laws, 1lst Sp. Sess., ch. 71 § 9. Li ke the

nodern-day statute, the 1912 version of the statute governed

2 The 2001 anmendnents to Ariz. Rev. Stat. (ARS.) 8§ 19-
141, see 2001 Ariz. Sess. Laws, ch. 193 §8 1, changed the date for
panphl et distribution. See § 16, infra. The issues here, however,
involve the statute in effect at the tine of the May 2000 el ecti on.



specified | ocal elections and required that publicity panphl ets be
distributed “not | ess than ei ght days before the el ection at which
the neasures are to be voted upon.” 1d.® Early voting, which was
formerly limted to absentee voting, did not exist in Arizona until
1925. See 1925 Ariz. Sess. Laws, ch. 75 § 1. Therefore, when the
| egi sl ature enacted the publicity panphlet requirenent in 1912, it
coul d not have intended “election” to refer to the start of early
vot i ng.

115 Moreover, the legislature did not change the | anguage of
section 19-141 after absentee voting cane into existence in 1925.
See Ariz. Rev. Code § 1749 (1928), Ariz. Rev. Code § 60-110 (1939).
If the legislature had desired that the timng of panphlet
di stribution be governed by the start of early voting, rather than
by election day, it could have anended the statute to require that
panphl ets be nade avail able before absentee voting began. For
anot her seventy-five years, however, the statute defined the date
of panphlet distribution by referring to a specified nunber of days
before the el ection.

116 In 2001, the | egislature did change the required date for
panphl et distribution when it anmended section 19-141 to require

cities to distribute publicity panphlets “before the earliest date

3 In 1991, the legislature changed the distribution
requirenent to “ten days before the election at which the neasures
are to be voted upon.” 1991 Ariz. Sess. Laws, 3rd Sp. Sess., ch.
1 8§ 21 (enphasis added).



for receipt by registered voters of any requested early ballot for
the election at which the neasures are to be voted on.” A RS. §
19-141.B (Supp. 2001). The legislature’s decision to enact this
anendnent confirns that the pre-anendnent version of section 19-141
did not contenplate nmailing publicity panphlets prior to the start
of early voting. The legislature had no reason to insert “before
the earliest date . . . of any requested early ballot” if the
original statute already required distribution of publicity
panmphl ets before the start of early voting. See Ruiz v. Hull, 191
Ariz. 441, 450 ¢ 35, 957 P.2d 984, 993 ¢ 35 (1998) (“Wen
construing statutes, we nust . . . give neaningful operation to
each . . . provision[ ].”). This principle applies with particul ar
force to a word or phrase purposely inserted into an existing
statute by anmendnent.

117 Furthernore, by describing the early ballots as being
“for the election at which the measures are to be voted on,” the
| egi sl ature distinguished early voting from election day. I t
follows that while Arizona’s current law requires cities to
distribute publicity panphlets before the start of early voting,
the fornmer law, which was the | aw under which the Cty conducted
its May 16, 2000 general election, required distribution ten days

before el ection day.

10



118 The | anguage of the pre-anendnent as well as the post-
amendnent versions of section 19-141 al so i ndicates that “el ection”
refers to election day. By nodifying the term“election” with the
phrase “at which the neasures are to be voted upon,” the pre-
anmendnent statute contenpl ates el ections as occurring on a specific
date because, although votes may be cast prior to election day,
nmeasures are not conclusively voted upon until the actual day of
el ection. Moreover, interpreting “election” as election day in the
post - anendnment statute avoids an absurd result. See School Dist.
No. 3 v. Dailey, 106 Ariz. 124, 127, 471 P.2d 736, 739 (1970)
(statutes nust be given a sensible construction which will avoid
absurd results). If we read “election” as referring to the start
of early voting, the post-anendnent statute would nonsensically
require that publicity panphlets be distributed “before the
earliest date for receipt . . . of any requested early ballot for
the [early voting] at which the neasures are to be voted on.” See
A RS §19-141.B (Supp. 2001). Construing “election” as “el ection
day,” on the other hand, gives neaning to the anended statute.
C.
119 Finally, both the Arizona Constitution and Arizona’'s

el ection statutes enploy the word “election” to refer to a

particul ar day. For instance, the Constitution states that
“[t]here shall be a general election . . . on the first Tuesday
after the first Monday in Novenber.” Ariz. Const. art. VII, § 11

11



(emphasis added). Simlarly, A R S. section 16-211 provides for a
general election on the first Tuesday in Novenber. A.R.S. § 16-211
(1996). In addition, A R S. section 16-204.A sets forth specific
dates for conducting all other state elections by requiring that
“all elections in this state be conducted on a limted nunber of
days.” A.R.S. § 16-204.A (Supp. 2000) (enphasis added). Thus,
according to the Constitution and Arizona election statutes,
el ections occur on one particular date and the term “election”
refers to that date. Adopting Respondents’ definition of
“election” in section 19-141 could introduce considerable and
unnecessary confusion as to the ternmis neaning in these other

st at ut es.
D.

120 The legislative history and | anguage of section 19-141,
together with other Arizona election statutes, nake plain that
“election,” as enployed in the pre-anendnent statute, refers to
el ection day. Section 19-141. A, therefore, required cities to
prepare and distribute publicity panphlets no |less than ten days
prior to el ection day.

121 In this case, the Cty mailed publicity panphlets for
Proposi tion 100 on or about April 28, 2000. The panphl ets incl uded
the text of Proposition 100, analysis by the city attorney, and two
argunents agai nst the proposition. Because the City mailed the

panphl ets nore than ten days before el ection day, May 16, 2000, it

12



did not violate Title 19, and the City's charter anendnent is not
invalid on that basis.

V.
122 Respondents al so argue that the City’'s charter anmendnent
is an unconstitutional special |aw under Article IV, Part 2,
Section 19.10 of the Arizona Constitution because the anendnent
retroactively extends the termof the Cty’'s incunbent mayor from
two years to four years.

A
123 An unconstitutional speci al law grants “to any
corporation, association, or individual, any special or exclusive
privileges.” Ariz. Const. art. 1V, pt. 2, 8§ 19.10 To determ ne
whether a law is a special law we first consider whether the
classification created by the | aw has a reasonabl e basis. Republic
Inv. Fund I v. Town of Surprise, 166 Ariz. 143, 149, 800 P.2d 1251,
1257 (1990). If the law bears a rational relationship to a
legitimate | egi sl ative objective, we then consider two additional
factors: “(1) whether the classification enconpasses all nenbers of

the rel evant class; and (2) whether the class is elastic, allow ng

menbers to nove into and out of the class.” Id.
B.
124 The proposed charter anmendnent established “a four (4)

year termfor the office of mayor to be operative for the term of

13



the mayor beginning on or after July 1, 2000 (this election).”*
Ext endi ng the mayoral termfromtwo to four years bears a rational
relationship to the legiti mte governnental objective of reducing
el ection costs by holding an el ection every four years instead of
every two years. |In addition, the anendnment nmakes the nayoral term
consistent wwth the four-year terns for Tenpe city council nenbers.
Thus, the charter anendnment has a rational basis.

125 To determ ne whether the anmendnent enconpasses al
menbers of the relevant class, we l|look to whether it applies
“uniformy to all cases and to all nmenbers within the circunstances
provided for by the law.” 1d. at 150, 800 P.2d at 1258. Here, the
anendnent includes all nenbers of the rel evant cl ass, Tenpe mayors,
because all those who hold the office of Tenpe mayor on or after
July 1, 2000, will serve a four-year term

126 Finally, a general |aw, as opposed to a prohibited
special law, “nust be elastic, or open, not only to admt entry of
additional persons . . . but also to enable others to exit the
statute’s coverage when they no | onger have those characteristics.”
Id. (citations onmtted). The Gty s charter anmendnent is by its
very nature flexible because it provides that a new nayor shall be

el ected every four years. Thus, the anmendnent not only allows a

4 Bal | ot Description of Proposition 100, Statenent of
Stipul ated Facts by the Parties in Appendi x to Petition for Review,
Part A.

14



new person to enter the class every four years, but al so nandates
that the incunbent mayor exit the class once his or her term has
expired.

127 Because the City’'s charter anendnent rests on a rational
basi s, enconpasses all those who are and will beconme Gty nmayors,
and al |l ows persons to nove i nto and out of the class, the anmendnent
does not constitute a prohibited special |aw

VI .
128 For the foregoing reasons, we vacate the opinion of the

Court of Appeals and affirmthe judgnent of the Superior Court.

Ruth V. McG egor, Vice Chief Justice

CONCURRI NG:

Charl es E. Jones, Chief Justice

Stanl ey G Fel dman, Justice

Thomas A. Zl aket, Justice

WIlliamE. Druke, Judge*
* Pursuant to Ariz. Const. Article VI, Section 3, the Honorable

Wl liamE. Druke, Judge of the Court of Appeals, Division Two, was
designated to sit on this case.
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